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UPON DUE CONSIDERATION of this petition for review of a
Board of Immigration Appeals (“BIA”) decision, i1t is hereby
ORDERED, ADJUDGED, AND DECREED that the petition for review
1S GRANTED.

Petitioner Shaodong Li, a native and citizen of the
People’s Republic of China, seeks review of a January 23,
2017, decision of the BIA affirming a May 26, 2016, decision
of an Immigration Judge (“1J”) denying Li’s application for
asylum, withholding of removal, and relief under the
Convention Against Torture (“CAT”). In re Shaodong Li, No.
A205 228 856 (B.I.A. Jan. 23, 2017), aff’g No. A205 228 856
(Immig. Ct. N.Y. City May 26, 2016). We assume the parties’
familiarity with the underlying facts and procedural history
of this case.

“When the BIA agrees with an 1J°s adverse credibility
determination and adopts particular parts of the 1J°s
reasoning, we review the decisions of both the BIA and the
1J.” Hong Fei Gao v. Sessions, 891 F.3d 67, 76 (2d Cir.
2018) .1 “Our review of the 1J3’s decision includes the portions

not explicitly discussed by the BIA, but not those grounds

1 Unless otherwise indicated, case quotations omit all
internal quotation marks, alterations, footnotes, and
citations.
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explicitly rejected by the BIA.” Id. The applicable standards
of review are well established. 8 U.S.C. 8 1252(b)(4)(B);
Hong Fei Gao, 891 F.3d at 76-77.

“We review the agency"s fTactual Tfindings, i1ncluding
adverse credibility findings, under the substantial evidence
standard, which requires that they be supported by
reasonable, substantial and probative evidence in the record
when considered as a whole.” Hong Fei Gao, 891 F.3d at 76.
“Considering the totality of the circumstances, and all
relevant factors, a trier of fact may base a credibility
determination on . . . the consistency between the applicant’s
or witness’s written and oral statements . . . , the internal
consistency of each such statement, [and] the consistency of
such statements with other evidence of record . . . without
regard to whether an inconsistency, i1naccuracy, or falsehood
goes to the heart of the applicant’s claim.” 8 U.S.C.
8§ 1158(b) (1) (B)(i11); Xiu Xia Lin v. Mukasey, 534 F.3d 162,
163-64 (2d Cir. 2008). “We defer . . . to an 1J"s credibility
determination unless, from the totality of the circumstances,
i1t 1s plain that no reasonable fact-finder could make such an
adverse credibility ruling.” Xiu Xia Lin, 534 F.3d at 167.
However, “[w]here an 1J relies on erroneous bases to reach an

3



adverse credibility determination, and we cannot confidently
predict that the 1J would reach the same conclusion iIn the
absence of these deficiencies, the 1J’s adverse credibility
determination cannot stand.” Hong Fei Gao, 891 F.3d at 77.

In this case, the 1J°s adverse credibility determination
rests in part on an incorrect reading of Li’s testimony.
Because we cannot confidently predict that the 1J would reach
the same conclusion in the absence of this error, the 1J’°s
adverse credibility determination cannot stand.

The 1J°s adverse credibility determination i1s based iIn
substantial part on the fact that Li’s mother reported In a
letter that she attended an underground church and suffered
abuse at the hands of the Chinese government, yet Li’s prior
testimony and a letter from Li’s sister did not mention this
abuse. Li attempted to explain his sister’s failure to address
this abuse in part by saying that his mother and sister did
not speak on the phone every day and live far apart, but the
1J dismissed this explanation:

The Court also notes that Respondent’s testimony

regarding his sister was internally inconsistent and

inconsistent with evidence of record. Respondent
initially testified that his sister and mother speak

on the phone every day. After he was asked why his

sister would not mention that his mother had been

threatened by police iIn China, Respondent stated
that his mother and sister speak on the phone, but
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not every day and that they live far away from each
other. The Court i1s not convinced by Respondent’s
attempt to explain this apparent discrepancy in his
narrative, especially given the fact that the letter
from Respondent’s mother states that Respondent’s
sister paid bail 1In order to obtain Respondent’s
mother’s release from detention.
Li Cert. Admin. R. at 57 (emphasis added); see also Li Cert.
Admin. R. at 55 (summarizing Li’s testimony and describing it
as inconsistent on this point).?2
But L1 never testified that his sister and mother speak
on the phone every day. Li never specified how often his

mother and sister spoke:

Q: Do you and, does your mother and your sister,
do they live together iIn China?

A: No.
Q: Okay. How often, do they speak with each other?
A: Yes.

Q: Okay. Well, the letter that you submitted from
your sister makes no mention that your mother has
ever been threatened iIn China because you’re a
Christian. Why i1s that, sir?
L1 Cert. Admin. R. at 87. In fact, 1t was the government who
incorrectly asserted that Li had testified that his mother

and sister speak on the phone every day.2® Li Cert. Admin. R.

2 The BIA’s decision does not directly address Li’s
testimony concerning how often his mother and sister speak
on the phone.

3 The government appears to concede this error and only
notes that “it is undisputed that Petitioner and his mother
and sister spoke often by telephone.” Resp. Br. at 22.
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at 88 (emphasis added).

This error 1s not necessarily harmless. The 1J devotes a
substantial part of her discussion of Li’s credibility to
this i1nconsistency. Moreover, although the 1J said that she
would find that Li had failed to adequately corroborate his
claim even if he had testified credibly, her rejection of at
least some of his corroborating documentary evidence was
largely based on this same credibility determination. Namely,
the 1J discounted Li’s sister’s letter because, ‘“[a]lthough
Respondent admitted that his mother and sister were 1n
frequent communication, Respondent’s sister made no mention
of the detention of Respondent”s mother or the threats against
her in her letter,” so, “[f]Jor the reasons discussed in the
section on credibility, . . . the Court does not credit
Respondent”s explanations for the absence of such information
In his sister’s letter.” L1 Cert. Admin. R. at 58.

Since the 1J relied on a clear error of fact to make an
adverse credibility determination and we cannot confidently
predict that the 1J would reach the same conclusion in the
absence of the error, we remand the case to the BIA—*or the
1J, 1T that is the most appropriate decision-maker iIn the

first instance,”—for reconsideration consistent with this
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opinion. Hong Feir Gao, 891 F.3d at 76-77, 82; see Gurung V.
Barr, 929 F.3d 56, 62 (2d Cir. 2019).

For the foregoing reasons, the petition for review is
GRANTED. We VACATE the BIA’s order and REMAND the case to the
BIA for reconsideration consistent with this opinion. Because
the 1J°s ruling on Li’s application for withholding of removal
and CAT relief was also based, at least in part, upon the
adverse credibility determination, we vacate and remand with
respect to these two claims as well.

As we have completed our review, any stay of removal that
the Court previously granted in this petition is VACATED, and
any pending motion for a stay of removal In this petition is
DISMISSED as moot. Any pending request for oral argument in
this petition is DENIED in accordance with Federal Rule of
Appellate Procedure 34(a)(2), and Second Circuit Local Rule
34.1(b).

FOR THE COURT:

Catherine O’Hagan Wolfe
Clerk of Court



